IN THE OFFICE OF THE STATUTORY OMBUD FOR FINANCIAL SERVICES

PROVIDERS PRETORIA

Case Number: FSOS 02993/09-10/NW/3

In the matter between

SELINA KEIKANETSWE SEEPAMORE Complainant
and
ORANGE INSURANCE LIMITED Respondent

DETERMINATION IN TERMS OF SECTION 14(3) OF THE FINANCIAL
SERVICES OMBUD SCHEMES ACT NO. 37 OF 2004 (“the FSOS Act”) READ
WITH SECTION 28(1) OF THE FINANCIAL ADVISORY AND INTERMEDIARY

SERVICES ACT 37 OF 2002 (“the FAIS Act”).

A. THE PARTIES

[1] The Complainant is Selinah Keikanetswe Seepamore, an adult female,

residing at 184 Kopela Village, North West.



[2]

The Respondent is Orange Insurance Limited, a registered insurer
and financial institution duly incorporated according to the company
laws of the Republic of South Africa (registration number 2003/031
307/06) with its registered offices at 22 Koelenhof Road, Northcliff Ext,

19, 1709.

B. INTRODUCTION

(3]

[4]

This is a determination pursuant to a complaint against the Respondent
insurance company. The determination is made in terms of Section14
(3) of the FSOS Act read with Section 28(1) of the FAIS Act. The
Respondent insurance company entered into an agreement with a
licensed financial service provider known as Fleetsure (Pty) LTD. The
Respondent had entered into a binder agreement with Fleetsure in
terms of which Fleetsure was authorised to conduct the business of
short term insurance for and on behalf of the Respondent. Pursuant
to this agreement and for the period 1% of June 2008 to 31 December
2008 Respondent provided short term cover for a number of

Fleetsure's clients.

A dispute arose between respondent and Fleetsure and as a result

Respondent failed to pay claims emanating from the short term policies



(5]

[6]

placed by Fleetsure. The Complainant in this case is one of many
policyholders who were not paid after claims were made in terms of

their policies with the Respondent.

Many policyholders filed a complaint with this Office after the
Respondent refused to pay. The Respondent was requested to provide
a written response to these complaints. For each of these complaints
the Respondent relied on exactly the same response in the form of a

letter dated 17" February 2010.

On the 15th of September 2010, this Office made a determination in
respect of another of these policyholders namely: Mr Innocent
Sithembele Mthethwa. This determination was made Case Number:
FSOS 06362/08-09/GP 3 and comprehensively dealt with the merits of
the dispute between the Respondent and Fleetsure ( the Mthethwa

determination ).

C. JURISDICTION




(7] The Respondent is not a member of a recognised scheme as
contemplated in Section 10 & 11 of the Financial Service Ombud

Schemes Act 37 of 2004 ( “the FSOS Act”).

[8] Accordingly and in terms of Section 13 of the FSOS Act, the FAIS
Ombud, in its capacity as Statutory Ombud assumes jurisdiction over

the Respondent in respect of this complaint.

[9] The FAIS Ombud therefore deals with this complaint in terms of

Section 14 of the FSOS Act.

D. THE COMPLAINT

[10] According to the Complainant, the following are the material aspects of

his complaint:

10.1 The Complainant alleges that the Respondent failed to honour a
claim arising out of an accident involving the complainant's motor
vehicle, a 1999 Volkswagen Polo Classic 1.4 bearing registration

number and letters DMR 726 NW.

10.2 On the 04 of July 2008, the Complainant entered into a
Comprehensive short term insurance policy contract with the
Respondent through Emerald Insurance Company. This policy was

moved to respondent as part of the Fleetsure cell.



10.3

10.4

10.5

10.6

10.7

The Complainant was furnished with a policy number: SFI17004
which was issued by the Respondent together with a schedule to
the contract of insurance. The effective date for the complainant’s
cover was the 04" of July 2008. As will appear in this
determination, Emerald Insurance Company's clients were part of

the Fleetsure cell.

On the 02" of August 2008 the Complainant's vehicle was
involved in an accident, and she duly submitted her claim through

Emerald Insurance Company.

On the 14™ of October 2008, the Respondent accepted the claim
and duly issued an Agreement of Loss to settle the Complainant’s
repair cost in an amount of R40.607.50, and this was duly signed
by the Complainant and submitted through her broker. A copy of

the agreement of loss is annexed marked “A”

To date, the Respondent failed to honour the complainant’s claim.

The Complainant wants the Respondent to honour the claim by

paying the cost of repair according to the policy agreement. Since



10.8

10.9

the Complainant's vehicle was damaged, the Complainant has

been left stranded without any means of transport.

On the 20" of July 2009 Complainant referred her complaint to the

FAIS Ombud for further investigation and necessary action.

It is not in dispute that the complainant entered into a contract of
insurance in terms of which she comprehensively insured her motor
vehicle. The schedule to the policy that was issued to the
complainant records the respondent as the insurer. Nor is it in
dispute that after the complainant purchased the policy the insured
vehicle was involved in an accident. The respondent does not
dispute that it then received a claim from the complainant

policyholder.

E. THE RESPONSE FROM RESPONDENT

[11]

As the complaint could not be resolved between the parties, it
proceeded to investigation at which point the Respondent was
requested to submit a reply to the allegations, taking into account the

requirements of the FAIS Act.



11.1

1.2

11.3

11.4

11.5

The respondent chose not to deal with this claim specifically but
decided to treat this claim together with other similar claims, all of
which represent policies issued through Fleetsure, with reference to

a letter dated 17 February 2010.

The respondent’s response can be summarised as follows:

The Complainant was at all times factually insured by Zurich Risk
Financing SA Limited, previously known as SA Eagle Insurance

Company (“Zurich”).

The Respondent further contends that Ms lise Becker trading as
Fleetsure Insurance had attempted to transfer her Fleetsure

portfolio from Zurich to the Respondent.

The Respondent disputes the validity of the above mentioned

transfer by Ms lise Becker.

The Respondent further contends that Ms Becker and Zurich failed
to comply with statutory requirements prescribed for intended
transfer of the Fleetsure Book of Business from Zurich to the
Respondent, and as such concludes that the intended transfer was

void and of no force and effect.



11.6

11.7

11.8

1.9

The Respondent further avers that the liability as insurer remained

with Zurich and not with them.

According to the Respondent Fleetsure was not authorised to use

its logo on documentation and correspondence.

This Office, according to the Respondent, cannot deal with the
complaints as the question of its liability is subject to an inspection
by the Financial Services Board (FSB). The Respondent claimed
that the whole matter was sub-judice and that any action on the
part of this Office will be premature. The Respondent requested
that this Office stay proceedings pending the outcome of the FSB

inspection.

The reason for non-payment is attributed to a dispute between
respondent, Fleetsure and Zurich. This dispute was the subject of
an investigation by the Financial Services Board. The respondent
insisted on not dealing with this complaint as an individual
complaint and stated that the matter was sub judice in the hands of

the FSB.



11.10 The respondent states that there was no valid contract of insurance
as between itself and the complainant. According to the respondent
the complainant was a client of Fleetsure and/or one of the latter’s
brokers. The Respondent submits that it was not at risk as
Fleetsure was not authorised to issue policies on its behalf and that
it was in any event not aware of the fact that Fleetsure was

conducting business on its behalf.

The defences raised by the Respondent will be dealt with in this

determination.

F. FINDINGS

For reasons stated in Mthethwa's case,| find that the Respondent was at risk

and is liable to pay the Complainant in terms of the contract of insurance

G. CONCLUSION

On the undisputed facts before this Office the following conclusions are made:

12.1 The respondent as an insurer was at risk in terms of the policy
purchased by the complainant.
12.2 Complainant's policy was effected during the period 1** June 2008

and 31 December 2008.



12.3 The respondent has provided no legitimate basis in law to avoid
paying the complainant’s claim.
12.4 The complaint is upheld and the respondent is ordered to pay the

Complainant’s claim.

H. QUANTUM

13.1 In terms of the agreement of loss, the complainant agreed to
accept the amount of R 40.607.50 in settlement of her claim.

13.2 Accordingly an order will be made that Respondent pay to
complainant an amount of R 40.607.50

13.3 The loss agreement was signed on the 14 October 2008. The
complainant expected the amount to be paid by the end of
November 2008. Accordingly, | intend to make an order that
interest be paid on this amount from the 01%' of December 2008 to

date of payment.

l. ORDER

| make the following order:

1. The complaint is upheld.

2. The respondent is ordered to pay to the complainant :

10



2.1  The amount of R 40.607.50

2.2 Interest on the amount of R 40.607.50 at the rate of 15, 5% per annum

from the 01% of December 2008 to date of payment.

3. Respondent is ordered to pay the case fee of R1000, 00 to this office within

thirty (30) days of date of this determination.

—

DATED AT PRETORIA ON THIS THE 12th DAY OF OCTOBER 2010.

NOLUNTU N BAM

OMBUD FOR FINANCIAL SERVICES PROVIDERS

11
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1402 2008 13: 24 P g o
0 /}7/ , ( A1t i .;ff:zwa*mm o
Claims Sl itinng ORANGE rzvrency oot

Agreement of Loss
Without Prejudice

_IF‘ISI.IIEG' ...._,_S .".‘if_e-:::e_r_‘l f'm-' VAT No ; Q\:L \\Q"\"\ﬂ‘iz ?

Claln No..  pLEqqq Bank AIC No -
Wit S 9

e ——— e e “_‘—‘—_‘_hk_.— ..... o

liwe the Undersigned A9re 3 1o accept Paymen| of the following amoynt f1om @Claims Solutions acling on
benaif of Insurance Cori any Limited (The Company) without admisslon of ffz bility in respeci of my/our
chim numbered above [ 5 Molor Vehicle 1499 Volkswagen Polo Classic 1.4 - REG: DMR 726 Nw

Agread Ambunt: ' R 43,800.00
— et o vy, —-_-‘_-“—-‘—“—-h ------- v —— — —_—
Le®s Excess: (7.5% of clam mintmury R3,000) R 329250
SETTELMENT AMQUNT: R 43,055,349
-—-—-'—-\—-q.__-——-——.... ———— S ———— s L it ————
SHORTFALL: R 244781
————“n-“l-—‘-m—""ﬁ-—.ﬂ—'_-—u e —— = e .
. PAYABLE gy !NSURANCIEI}OMPANY: - R 40,607.50
———— - ———— e, 2 —.—— — —‘h—-—l—l. ——h-—-_...,.____

1. payment of the afcre mentioned sum will be in fuy and fingl setfiement of alj or any claims of
whatsoever nature, of ssant ar in fulure, 8scertained or unasceralnod which lwe, our SuUCCessors in
title, heirs, dependan H administrators, execitors andfor assigns hay how or &t any time hereafter
have against The Corpany, their servanls, direclors, members, agents or employaes which in any

Date: 29/08/2008 Cauge: Motor Collision
2. The Company may in Bvocably in rem suam in mylour pame diépnsre of the saivage of the vehigle

deseribed above an.4 12tains the proceeds in reduction of the claim cost urtless the salvage value s
deducted from the @ yraed amount Stated above,

provided [hat My/ou r:aspnable expenses shail be reimbursed by the Company. Shauld Jiwe fail to
render ussistarice wign called upon to go S0, I'we shall immediately become hable {0 rapay to The
Company all amounts sald in respect of this claim.

4. lduly warrapt that | ¢ autharized (o sign this agreement of loss

Slgned ol DELWR 28y 7y 0N 18 VD D hoX

Signature _ ' y
Name__ $@__€A 2L — Witneas_ ~

Dircetars: [ g Becker, Timis Me Fwan, [dith Sasman

'
' ' L

_ ————
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MULTY: #2570
TRANSPOR
(' Box 254 Pinagowrie 2123 South Africa
Block € Homest »; d Office Park g5 Homestead Avenue Bryanston Gauteng
——— FAC‘EIMI LE :T'_R_ANSMJ_ZLTAL SHEET . L
Attention; gohammed_ B From: ENNY LABUSCHAGNE |
CUmpany:_wWM LICHTE_ﬁ_fiz RG Company: ULT! RISK TRANSPORT
(Phone: (018) 832 0452 e ’ Phone 011483 5111
Fax  [018) ‘3_5? 0453 Fax: 011 463 5464 —
Date: r—,JUL..DE T - Tetal Pages 1
——— e (Incl. Cover) .
— i} i -
RE : COVER CONFIRMATION

POLICY NUMBER :Gwm-04

We refer to tha spove and confim the {1 1a following has been placed with Emerald Insurance Company s from (4 July
2008:

Yeay 1880

Make Votkswagen Poio Clagsic 14|
Registration TBA

Valug R46,000,00 Kz X

Vin Numbsr AAVEZEKXUUO?TM

Engine No AGY013038

Security requiroments GEARLOCKIVESA LEVEL 2,324 Alarm Immobliger
Interas( ABSA

C(.vmpl'eheﬂSlvely Insured -'Mudlng SASRIA PRIVATE USE
Ingurad 5K Seapamore

Basis Comprehansive

Rigk Address KD 184 Kopela Village, Delareyvilg 2770,

Hrust that you wii find tne above in ondzr and # you have 8ny queries please do not hesitate to cantact the wiiter,
PLEASE NOTE SECURMY REQUIREM eNTS AND USAGE OF VEHICLE!

Kind regargs,

PENNY LABUSCHAGNE
MULTI RISK TRANSPORT

NOTICE - Thig Me3aes may contain priviieie | and confidenpial Infermation intended only for the ise of the sddmesee named ahove, Any
mautherized dupfication er uge af the containe:| naterar, in whole or in part, Is prohibhad, Ir you arg not the intended raciplent of this message, you
e harsby netified that you mst no! dissamini e, copy or take any action in rellanea op it If you have recaived thia message In emor, pieast nattly
Mutti Risi Transport. Any viaws: expreased in bz MASEAQE are those of the indlvidual fendar, excapt where the gander epacifically stales them o
be the vigw of Mylti Riskc Transpon.
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8 PAGE 87/14
Fax Cover
To : Caims Soutions From : Miss S.K. Seepamore
pla ORANGE Insurance KD184 Kopela Village
Delareyville
Telno : 011 - 867 7500 Telno : 078 2207 459

Darius 076 4048 629
Date : 2008 - 12-22

Attention : The Manager

Re: Claimnr FLE1112

On the 28 of Angust 24 8 my vebiele, which is fnsured with your company, was
involved in an accident . '[he insured vehicle was written of by your assessor and
your ¢company undertalces to settle an amount of R 40607.50 towards ABSA Vchicle
& Asset Finance. The Ag ‘cement of Loss was signed by me on the 14™ October 2008

Verious calls where madi: to your office and they just inform me that the payment
is in process. It is now 2 130nths later and still in process because of a back lock and
for that reason [ must sti I pay the vehicle and can’t apply for new finance.

Can you please iaform mc for how long aru I gonna wait before [ can apply far new
finance and by when will your office settle ABSA Bank. This is a matter of urgency
a3 I can’t undeystand whv it’s taking a company 2 months to solve the matter.

Attached please find a copy of my Agreement of Loss as well as a Traffic fine that
was issued on the 25™ Mo vemnber 2008. Another matter thut | don’t understand. My
vehicle was written off 1: “anrepairable” but for some strange reason | am gotting a
speedfine on my accidear vehicle,which tells me that my vehicle is already sold to a
salvage yurd or panelbenter and that your company already received the money for
it. S0 why can’t your conipany settle ABSA Bank? Further more I just want to
inform you that I will ke:p your company responseable for the speeding ticket and
that I will inform the Triffic Department accordingly.

Also find & copy of the |nle;t settlement letter from ABSA Bank on the said vebicle.
Your URGENT attentivn te this matter will be highly appreciated and X would like
if you can solve this ms tier A.8,A.P. If I don’t get a satisfactory answer by the 24"
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